This document is the author deposited version. You are advised to consult the publisher's version if you wish to cite from it. VAN HOOREBEEK, Mark and MARSON, James (2005) 
Introduction
Change within the university is a constant within the university sector, in the late 1950's and early 1960's leading American academics correctly identified some of the challenges being faced by the UK university sector today. Bereday and Lauwerys in 1959 proposed that the old definition of a university as "a community of scholars who must guard, examine, and perpetuate knowledge." was "wear [ing] Given the financial challenges facing universities in the UK it is unsurprising that the process of exploring alternative revenue streams is evolving into an important facet of higher education. University departments are increasingly utilising alternative revenue streams to increase and diversify institutional funding. This avenue looks set to continue to increase in importance, (BBC News, 2002; Lambert Report, 2003) as university institutions have begun to understand that diversifying their economic base is sound policy for all economic and political conditions (Breneman, 2002; Clark, 2002; Hearn, 2003) . The issue for university and departmental management structures is to endeavour to maintain a high quality and competitive standing in the face of resource constraints (Johnstone, 2002) . This particular area of academic study has a well developed literature base in the US (Ikenberry, 1997; Winston, 1997; Immerwahr, 2002; Ruch, 2001 ) but has received scant attention in the UK and Europe. This article explores the American literature base especially the work of Hearn (2003) and subsequently analyses the consequent legal and brand issues resulting from UK universities pursuing teaching and technology transfer as alternative revenue streams.
The creeping austerity of the university sector: More students, less money (Johnstone, 2002) . Today this work pay connection is essential to UK universities on a number of levels; Johnstone identifies the approach to economic issues in the so called "golden age" of the university. In 1946 the UK university sector accepted enhanced funding alongside greater direction from the state and subsequently between 1946 and the oil crisis of 1974 the sector experienced a golden age, when the State fully funded higher education. However, from the mid 1970's a series of monetary reductions and increases in student numbers caused financial problems. Between 1976 and 1986 the sector felt a 20% fall in the money allocated to teach each university student. As student numbers rose by 88% between 1989 and 2002, the money spent per student by the Government fell a further 37% (Woodward, 2002a; 2002b Overall the sector is expected to break even" (Woodward, 2002b) .
As a governmental response to the perceived economic shortfall, the Higher Education Funding Bill was drafted and subsequently won a small majority at the end of January 2004. The Bill continues to a Parliamentary Committee, which may suggest amendments, however any changes as regards fees will not take effect until 2006/07. The proposals are likely to raise an additional £1.8 billion for universities and when this is added to the commitment already made by the current Labour Government to increase public funding, it should mean that the unit of funding per student for teaching increases to the 1992 level. It is, however, generally agreed that universities need £10 to £11 billion and the extra money will not fully solve the current funding crisis (Maclean, 2004) .
Universities as a direct response to the creeping austerity of the sector are taking it upon themselves to create revenue to make up for the potential, perceived or actual, monetary shortfalls. The limits on the types of alternative revenue streams pursued by UK universities are likely to be internally moderated as the "Government does not have an identifiable higher education policy: it has broad public policies... it imposes fewer constraints on the sector" (Shattock, 2002) . It is therefore essential that university policy makers are aware of the potential litigation and brand risks.
Key points that threaten longstanding assumptions about institutions assured market positions
(i) Lowered funding from traditional sources.
(ii) Increased governmental expectations for self sufficiency.
(iii) New providers (for profit and not-for-profit competitors). (vii) Endowments and charitable giving to the university sector is decreasing.
This article will deal with two important areas of current revenue diversification: First, teaching and instruction and secondly research and analysis.
Teaching and instruction
Teaching and instruction in the form of lectures and seminars is an integral facet of a university's core mission and usually provides revenue from the conventional lines of government money according to numbers of undergraduate and post-graduate students taught, and the success/quality of the research being carried out in the particular institution through the distribution of Research Assessment Exercise (RAE) and grant funding. These traditional sources are not wholly sufficient to sustain many of the current universities and in response many universities are utilising various new pedagogical forms and also new technologies in the pursuit of increased revenue from teaching and instruction. Some examples of the expansion of the teaching and instruction undertaken by UK universities include: (i) Corporate learners from the private sector paying for professional enhancement learning;
(ii) Council mechanisms being nurtured to stimulate workforce training and development; (iii) Occasional students who attend for brief periods, often part time. (Such students often attend to upgrade employment skills but sometimes attend for purely vocational reasons e.g. courses taken by retirees (Kerr, 2002) ); (iv) Special versions of high demand courses at high tuition levels; (v) Offering through commercial corporate partnerships or for profit subsidiaries.
Whereby a third party resells an institution's courses aggressively in new markets (Hearn, 2003) ; (vi) Summer courses and short courses; (vii) Online courses (Levine, 2000a; Collis, 2002) ; (e) Credentialing programs in areas demanded by the labour forces; (f) Offering abroad and external consultation.
By moving away from the traditional and established teaching structures and recruiting large numbers of students can play undue stresses on both the administrative and academic structures within a university. Unbridled and unsupported expansion of teaching can have severe litigation and brand risks to UK universities.
Litigation risks: Fighting the degree mill mindset
The litigation concerning the provision of teaching to date has been found predominantly in the US, and whilst not always successful, a significant number of cases have been held against US universities: (May, 1996) . (ii) Cheating in exams;
(iii) 60 students trying to cram into seminar rooms designed to hold 15 and lecture halls being overcrowded; (iv) Certain modules were outlined but were subsequently unavailable;
(iv) The course had failed to live up to the "inflated" picture it gave of itself in its prospectus.
With students now contributing a proportion to their tuition fees, it has been suggested that students want their educational experiences to be similar to their experiences with other commercial institutions, providing features such as high quality, low cost, service orientation, access online and no requirement to pay for services or goods not received (Hearn, 2003 
Technology transfer: Research and analysis
One of the other potential sources of alternative revenue streams available to UK universities is the commercial exploitation of intellectual property (namely patents) through university technology transfer offices. These offices, in theory, can generate significant amounts of money. Although hailed by Etkowitz et al (1998) as the second academic revolution, the rise of technology transfer poses significant questions to UK universities, as the rationales for technology transfer offices are increasingly oriented to financial returns (Feller, 1997) . Significant ethical and legal concerns surround appropriate use of intellectual property as any new revenue-generating activity poses legal issues and institutions must consider their potential liabilities in court. An unfavourable judicial decision concerning the proper appropriation of intellectual property could derail an institution's hopes of substantial new net revenues (Teitel, 1989; Hearn, 2003) . Public institutions have already been challenged in court on the grounds that technology transfer activities compete unfairly with private sector business (Nicklin, 1992) .
To create extra revenue from the exploitation of intellectual property many universities are repackaging and reorganising their research and analysis capabilities, prominent initiatives include: It is also be risky to hold technology transfer offices to stiff financial expectations.
Universities across the world are finding it problematic to balance the expensive running costs of technology transfer offices filled with legally skilled staff with the amount of revenue created from patent portfolios. Feller (1997) , Press and Washburn (2000) and Geiger (2002) all find it doubtful that many technology offices break even, much less return net revenue to their home institutions as such efforts can cost hundreds of thousands of pounds. Indeed, the evidence is mixed overall for the new revenue generation efforts relating to research and analysis, however it seems that technology transfer offices pay off when core expertise is present, but are less cost effective otherwise.
Historically, universities have carried out pure non-commercial scientific research and have not attempted to profit from patentable knowledge preferring a broad dissemination approach to patentable and non-patentable discoveries. The experimental use exemption (a facet of patent law that limits the scope of a patent monopoly) has, for the most part, been used to exempt academic scientists from the rigours of the patent system. The move towards the commercialisation of university scientific research through the use of technology transfer offices may reduce the scope of the research exemption in the UK and Europe and increase the likelihood of litigation against universities, along similar lines to that seen in the recent Madey v.
Duke University (307 F.3d 1351 (Fed. Cir. 2002 ) [2002] decision in the US.
Patent infringement exemption legislation
The UK law regarding this area is set out in the Patent Act [1977] and mirrored in the Community Patent Convention (CPC). Although the CPC is yet to be enacted, several European jurisdictions have used the proposed CPC to distinguish between experimental use and commercial use. The US Congress has also used the distinctions in its failed attempt to codify the law on the experiment use exemption.
Two general types of exemptions are found in UK patent law: 1) The private use exemption; and 2) the experimental use exemption.
1) The private use exemption
The first of the general exemptions covers uses which are deemed to be acts done privately and for purposes which are not commercial (Patent Act [1977] S. 60(5)(a) (see below) and also the CPC Article 27(a)).
"An act which, apart from this subsection, would constitute an infringement of a patent for and invention shall not do so if -(a) it is done privately and for purposes which are not commercial."
The word "and" linking the private / commercial qualifications ensures that most of the activities of governmental, educational and charitable organisations are excluded from this particular exemption. These organisations may not be commercial but they are unlikely to be private. Private use is justified on the basis that this kind of use may increase scientific knowledge and thus be socially beneficial; also private non-commercial uses do not pose a significant threat to the patent monopoly. Where the infringing activity has both commercial and non-commercial benefits, at present, the subjective intention of the user must be established. If they are deemed to be noncommercial, the defendant can rely on the exemption even if the resulting information has a commercial benefit (SKF Laboratories v. Evans Medical (FSR 513, 518) [1989] and McDonald v. Graham (PRC 407) [1994] . This approach received significant academic criticism in the UK, EU and the US, based on two main issues. First, an inquiry into the alleged intent of an individual, group of individuals, or an institution is a difficult concept to resolve. Secondly, with regard to the legislation, intention is not deemed to be relevant to the determination of liability, the mens rea only playing a role in the determination of remedies (S. 60(1)(a) Patent Act [1977] ). One of the most common remedies in patent infringement cases is an award of damages (S. 61(1)(c) Patent Act [1977] ), however in certain cases damages will not be available where the defendant's infringement was innocent. Damages will not be awarded where the defendant proves at the date of the alleged infringement they were not aware and had no reasonable grounds for supposing that the patent existed (S. 62(1) Patent Act [1977] ).
2) The experimental use exemption
The second general exemption deals with acts done for experimental purposes relating to the subject matter of the invention and is set out in S. 60(5)(b) Patent Act [1977] (see below) and Article 27(b) of the CPC.
"An act which, apart from this subsection, would constitute an infringement of a patent for and invention shall not do so if -(b) it is done for experimental purposes relating to the subject matter of the invention."
This exception has proved controversial in connection with patents over pharmaceutical and research tool products, however the experimental or research It is the first time a court has specifically applied the exemption in a university setting:
The Federal Circuit Court of Appeal held that in regard to the experimental use defence it is inconsequential whether or not a university has infringed a patent for pure commercial gain. The judgment reiterated and perhaps furthered the position taken in earlier cases The experimental exception could be read in light of the purposes of patent protection which include the stimulation of further development of patented technology, this
would not lead to the conclusion that purely theoretical research should enjoy a wider exemption than industrial research. This may provide some advantage to the university sector, however it would lay large discretion and responsibility at the feet of the courts. As a consequence, risk-adverse universities may well amalgamate technology transfer offices with other regional universities, or licence the management of patents out to the private sector, in order to avoid the cost and risk of running small technology transfer offices.
Conclusions
Universities within the UK are faced with funding problems and need to create extra revenue from alternative revenue streams, however, unreflective movement toward diversified revenue streams can threaten core institutional identities and missions (Bok, 2003; Johnstone, 2002; Slaughter and Leslie, 1997; Leslie et al., 2002) . If institutions proceed too far down the path of commercialisation "they will have sacrificed essential values that are all but impossible to restore" (Bok, 2003) and threaten the "soul of higher education" (Breneman, 2002; Newman, 2000) . Hearn
proposes that "When ideas for new revenue streams may be promising in a business sense but threatening in a cultural and organisational sense, and perhaps do not serve the public good, the best choice is to walk away" (Hearn, 2003) .
In making revenue choices, leaders need to consider whether the prospective activity to be pursued is really required by economic or political conditions, or simply holds the prospect of producing bonus revenue for the institution. Any new revenue-seeking initiative should be congruent with the existing or desired institutional mission and culture (Chaffee and Tierney, 1988; Hearn, 2003) . If this guideline is flouted litigation from disgruntled students or companies may be encountered, causing economic and brand damage. Institutions considering new initiatives need to evaluate them rigorously to ascertain mission appropriateness, cultural fit, substantive quality, shortand long-term financial prospects, the risk tolerance of all involved parties, and organisational sustainability. Universities must become more flexible while remaining true to their essential traditions of self-management and intellectual achievement (Clark, 2002) .
The legal warning Caveat Emptor (buyer beware) seems to be fully reversed in the higher education sector. 
